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his is my fourth and last 
in a series of columns that 
focus on the legal issues 
employers may encounter 
when hiring and firing 

employees. In previous columns, I 
addressed employer use of criminal 
background and social media investi-
gations during the hiring process and 
the questions an employer may legally 
ask a prospective employee during a 
job interview. I will now focus on legal 
issues pertaining to terminating an 
employee. Unlike Donald Trump, who 
can fire “employees” with impunity 
on his TV Show The Apprentice, real-
world employers must use caution. 
Employees with an 
Employment Agreement
 If an employer wishes to terminate 
an employee who has a written em-
ployment agreement, the employer 
should first carefully review the  
agreement to ascertain the terms and 
conditions of the employee’s employ-
ment. Does the agreement provide for 
an employment for a specific term or 
does the agreement preserve the “at-
will” nature of the employment (dis-
cussed in more detail below)? If the 
agreement is for a specific term, can 
the employer terminate the agree- 
ment early “for cause” or “without 
cause,” and if so, what are the ramifi-
cations for an early termination? If the 
employer terminates the agreement 
early, how much severance and/or 
other compensation must be paid to 
the departing employee? It is highly 
recommended that an employer use 
competent legal counsel to help draft 
any such employment agreements to 
protect the employer in the event the 
employment relationship does not work 
out as expected. Legal counsel should 
also be consulted at the time that the 

employer is considering whether to 
prematurely terminate the agreement.
At-Will Employment
 The balance of this article will focus 
on termination issues pertaining to 
employees that do not have a written 
employment agreement or who have 
a written agreement that is specifi-
cally terminable “at-will.” What does 
“at-will” employment mean? In simple 
terms, an “at-will” employment rela-
tionship means that either the em- 
ployer or the employee may terminate 
the relationship at any time and for 
any reason, or for no reason at all.
 The vast majority of states in the U.S. 
are “at-will” employment states, mean-
ing the employer can terminate an 
employee for any reason or no reason 
at all (except for illegal or improper 
reasons that will be addressed below). 
Oddly, Montana is the only state that 
is not a traditional at-will employment 
state. After a Montana employee sur-
vives his or her “probationary period” 
(90 days from hire date), a Montana 
employee is protected by the “Montana 
Wrongful Discharge From Employ- 
ment Act,” Montana Code Section  
39-2-901 et. seq. (1987). A discussion  
of the Montana Act is beyond the  
scope of this article, but if you are a 
Montana employer, please be mindful 
of the requirements of the Montana  
Act and the ramifications for violating 
it (potential liability for up to four  
years’ worth of lost wages and fringe 
benefits and punitive damages).
Limitations on 
At-Will Employment
 Just as it is against the law to make 
hiring decisions based on discrimina-
tory motive against a “protected class,” 
it is also illegal to fire an employee for 
being a member of a “protected class.” 
Therefore, it is illegal to terminate an 

employee based on the employee’s age, 
race, gender, birthplace, marital status, 
religion, disability, and nationality. A 
growing number of states, counties, 
and cities have passed laws or ordi-
nances that also cover other “protected 
classes” such as sexual orientation. 
 It is also improper to fire an em-
ployee for complaining about illegal 
activity, discrimination, safety viola-
tions, or harassment in the workplace. 
Each state has its own “whistleblower” 
laws, so an employer should check with 
its attorney if the employer wishes to 
fire someone who has filed a complaint 
or testified against the employer.
  Lastly, an employer should not  
fire an employee for exercising his  
or her legal rights. For example, an 
employee should not be fired for  
serving on a jury, for requesting or 
taking family or medical leave, mili- 
tary leave, or time off to vote.
Recommendations
 In order to avoid potential lawsuits 
relating to terminations, regularly and 
consistently document employee per-
formance issues. Even though you may 
terminate an employee for reasons that 
are totally legal and acceptable, that 
does not mean the employee will not 
perceive things differently and con-
sider hiring a lawyer to file a dis-
crimination or wrongful discharge 
lawsuit. An employer with a well-
documented personnel file is much 
more likely to avoid such litigation, 
which is very expensive, distracting, 
and time-consuming.
 As with the hiring decision,  
whether to terminate an employee 
should focus on the employee’s job 
performance, not the employee’s age, 
race, religion, gender, or sexual orien-
tation. If you need to make economic 
layoffs, there will be additional factors, 
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such as the salaries of the employees 
under consideration to be laid off. 
However, the same concerns apply in 
an economic layoff, and you should 
not make your decisions based on 
illegal or discriminatory reasons. 
 My last recommendation is that you 
consider obtaining Employee Practices 
Liability Insurance (“EPLI”). This type 
of insurance offers protection to employ-
ers against potential wrongful discharge, 
discrimination, and other employment-
related claims. EPLI will indemnify  
the insured and pay for defense costs  
(which can run tens or hundreds of 
thousands of dollars). EPLI is not inex- 
pensive. However, if you have enough  
employees and therefore enough poten- 
tial exposure to employment-related  
claims, you should contact your insur-
ance agent and get premium quotes.
Conclusion
 Documenting employee perfor-
mance issues and considering EPLI 
insurance can help protect employers. 
Unfortunately, we live in a very liti-
gious society. An employer’s best pro-
tection against having to deal with 
employment lawsuits (frivolous or 
otherwise) is to treat its employees 
fairly and consistently and to regularly 
consult with legal counsel to ensure 
that the employer’s hiring and firing 
decisions are made in a lawful manner.
 Michael Berger, Esq., is a Partner with 
Carpenter & Berger, PL. For more informa-
tion, call (954) 772-0127, e-mail mberger@
carpenterberger.com, or visit www. 
carpenterberger.com. 
 Disclaimer: The information provided 
in the Law Advisor column should not be 
considered legal advice. This column is 
intended only to provide general educa-
tional information. You must never rely 
on the information provided here as legal 
advice. Only your attorney can evaluate 
your specific situation and provide you 
with legal advice. Except as provided below, 
you may feel free to forward, distribute, 
and copy the Law Advisor column, as long 
as you forward, distribute, and copy it 
without any changes and include all  
headers and other identifying information. 
You may not copy it to a website without 
the author’s prior, written consent. CT


